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(ii) Any fraud, whether or not mate-
rial, that involves management or 
other employees who have a significant 
role in the issuer’s internal controls; 
and 

(6) He or she and the other certifying 
officers have indicated in the report 
whether or not there were significant 
changes in internal controls or in other 
factors that could significantly affect 
internal controls subsequent to the 
date of their most recent evaluation, 
including any corrective actions with 
regard to significant deficiencies and 
material weaknesses. 

(c) For purposes of this section and 
§ 240.13a–15 of this chapter, the term 
‘‘disclosure controls and procedures’’ 
means controls and other procedures of 
an issuer that are designed to ensure 
that information required to be dis-
closed by the issuer in the reports that 
it files or submits under the Act (15 
U.S.C. 78a et seq.) is recorded, proc-
essed, summarized and reported, within 
the time periods specified in the Com-
mission’s rules and forms. Disclosure 
controls and procedures include, with-
out limitation, controls and procedures 
designed to ensure that information re-
quired to be disclosed by an issuer in 
the reports that it files or submits 
under the Act is accumulated and com-
municated to the issuer’s management, 
including its principal executive officer 
or officers and principal financial offi-
cer or officers, or persons performing 
similar functions, as appropriate to 
allow timely decisions regarding re-
quired disclosure. 

(d) A person required to provide the 
certification specified in paragraph (a) 
of this section may not have the cer-
tification signed on his or her behalf 
pursuant to a power of attorney or 
other form of confirming authority. 

(e) Each annual report filed by an 
Asset-Backed Issuer (as defined in 
paragraph (g) of this section) under 
section 13(a) of the Act (15 U.S.C. 
78m(a)) must include a certification ad-
dressing the following items: 

(1) Review by the certifying officer of 
the annual report and other reports 
containing distribution information for 
the period covered by the annual re-
port; 

(2) The absence in these reports, to 
the best of the certifying officer’s 

knowledge, of any untrue statement of 
material fact or omission of a material 
fact necessary to make the statements 
made, in light of the circumstances 
under which such statements were 
made, not misleading; 

(3) The inclusion in these reports, to 
the best of the certifying officer’s 
knowledge, of the financial informa-
tion required to be provided to the 
trustee under the governing documents 
of the issuer; and 

(4) Compliance by the servicer with 
its servicing obligations and minimum 
servicing standards. 

(f) With respect to Asset-Backed 
Issuers, the certification required by 
paragraph (e) of this section must be 
signed by the trustee of the trust (if 
the trustee signs the annual report) or 
the senior officer in charge of 
securitization of the depositor (if the 
depositor signs the annual report). Al-
ternatively, the senior officer in charge 
of the servicing function of the master 
servicer (or entity performing the 
equivalent functions) may sign the cer-
tification. 

(g) For purposes of this section, the 
term Asset-Backed Issuer means any 
issuer whose reporting obligation re-
sults from the registration of securities 
it issued that are primarily serviced by 
the cash flows of a discrete pool of re-
ceivables or other financial assets, ei-
ther fixed or revolving, that by their 
terms convert into cash within a finite 
time period plus any rights or other as-
sets designed to assure the servicing or 
timely distribution of proceeds to secu-
rity holders. 

[67 FR 57288, Sept. 9, 2002]

§ 240.13a–15 Issuer’s disclosure con-
trols and procedures related to 
preparation of required reports. 

(a) Every issuer that has a class of 
securities registered pursuant to sec-
tion 12 of the Act (15 U.S.C. 78l), other 
than an Asset-Backed Issuer (as de-
fined in § 240.13a–14(g) of this chapter), 
a small business investment company 
registered on Form N–5 (§§ 239.24 and 
274.5 of this chapter), or a unit invest-
ment trust as defined by Section 4(2) of 
the Investment Company Act of 1940 (15 
U.S.C. 80a–4(2)), must maintain disclo-
sure controls and procedures (as de-
fined in § 240.13a–14(c) of this chapter). 
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(b) Within the 90-day period prior to 
the filing date of each report requiring 
certification under § 240.13a–14 and 
§ 270.30a–2 of this chapter, an evalua-
tion must be carried out under the su-
pervision and with the participation of 
the issuer’s management, including the 
issuer’s principal executive officer or 
officers and principal financial officer 
or officers, or persons performing simi-
lar functions, of the effectiveness of 
the design and operation of the issuer’s 
disclosure controls and procedures. 

[67 FR 57289, Sept. 9, 2002, as amended at 68 
FR 5364, Feb. 3, 2003]

§ 240.13a–16 Reports of foreign private 
issuers on Form 6–K (17 CFR 
249.306). 

(a) Every foreign private issuer which 
is subject to Rule 13a–1 (17 CFR 240.13a–
1) shall make reports on Form 6–K, ex-
cept that this rule shall not apply to: 

(1) Investment companies required to 
file reports pursuant to Rule 30b1–1 (17 
CFR 270.30b1–1); 

(2) Issuers of American depositary re-
ceipts for securities of any foreign 
issuer; or 

(3) Issuers filing periodic reports on 
Forms 10–K and Form 10–KSB, 10–Q and 
Form 10–QSB and 8–K. 

(b) Such reports shall be transmitted 
promptly after the information re-
quired by Form 6–K is made public by 
the issuer, by the country of its domi-
cile or under the laws of which it was 
incorporated or organized, or by a for-
eign securities exchange with which 
the issuer has filed the information. 

(c) Reports furnished pursuant to 
this rule shall not be deemed to be 
‘‘filed’’ for the purpose of section 18 of 
the Act or otherwise subject to the li-
abilities of that section. 

[32 FR 7849, May 30, 1967, as amended at 44 
FR 70137, Dec. 6, 1979; 47 FR 54781, Dec. 6, 
1982; 50 FR 27939, July 9, 1985; 57 FR 10615, 
Mar. 27, 1991]

§ 240.13a–17 [Reserved]

REGULATION 13B–2: MAINTENANCE OF 
RECORDS AND PREPARATION OF RE-
QUIRED REPORTS

§ 240.13b2–1 Falsification of account-
ing records. 

No person shall directly or indi-
rectly, falsify or cause to be falsified, 
any book, record or account subject to 
section 13(b)(2)(A) of the Securities Ex-
change Act. 

(15 U.S.C. 78m(b)(2); 15 U.S.C. 78m(a), 
78m(b)(1), 78o(d), 78j(b), 78n(a), 78t(b), 78t(c)) 

[44 FR 10970, Feb. 23, 1979]

§ 240.13b2–2 Issuer’s representations 
in connection with the preparation 
of required reports and documents. 

No director or officer of an issuer 
shall, directly or indirectly, 

(a) Make or cause to be made a mate-
rially false or misleading statement, or 

(b) Omit to state, or cause another 
person to omit to state, any material 
fact necessary in order to make state-
ments made, in the light of the cir-
cumstances under which such state-
ments were made, not misleading to an 
accountant in connection with (1) any 
audit or examination of the financial 
statements of the issuer required to be 
made pursuant to this subpart or (2) 
the preparation or filing of any docu-
ment or report required to be filed with 
the Commission pursuant to this sub-
part or otherwise. 

(15 U.S.C. 78m(b)(2); 15 U.S.C. 78m(a), 
78m(b)(1), 78o(d), 78j(b), 78n(a), 78t(b), 78t(c)) 

[44 FR 10970, Feb. 23, 1979]

REGULATION 13D

SOURCE: Sections 240.13d–1 through 240.13f–
1 appear at 43 FR 18495, Apr. 28, 1978, unless 
otherwise noted.

ATTENTION ELECTRONIC FILERS

THIS REGULATION SHOULD BE READ IN 
CONJUNCTION WITH REGULATION S–T 
(PART 232 OF THIS CHAPTER), WHICH 
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